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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
cian res eer en ce E Ap Era S SU ge in SE a rie aor 
NEW WATCH-DOG COMMITTEE, et al., $ 
Plaintiffs-Appellants,: 
-against- : Docket No. 75-7632 


BRIEF FOR EFENDANTS S 
AFL-CIO, GEORGE MEAN) 
Preliminary Statement 
This is an appeal from a summar judgment in favor 
of defendants rendered after a motion bv plaintiffs for a 
preliminary injunction. On the argument of the motion, both 


1 


sides agreed that there were no factual issues between them 
and that the District Court might treat the matter as a motion 
and cross-motion for summary judgment (Jt. App. 57).* That 
Court (Hon. Lee Gagliardi) held that defendants were entitled 
to summary judgment on the purported federal claim.  Inasmuch 
as the case had been initiated less than three weeks earlier 


and no litigation proceedings had taken place other than the 


motion which exposed the lack of any federal claim, the Court 


* Page references to the Joint Appendix are preceded by "Jt. 

App." Page references to the Joint Exhibit Volume are 
preceded by "Jt. Exh. Vol." In the case of lengthy exhibits, 
the pertinent page numbers are indicated in parentheses follow- 
ing the appropriate citation to the Joint Exhibit Volume. 


thereupon dismissed the accompanying pendent state claims 


without reaching their merits (Jt. App. 54- 


Issues Presented 


A 


Yhether the Court below abused its discretion in 
- " 32 c E -7 1 3 - 1 E ££ 
e pendent state claim alleged by plaintiffs. 
A A elena tos cig dlarams 
óoOlfÓAlollLSN. Ji LAD LADE 
ifc + => £ 4+ L ++ m 
intiffs are members of the New York City Taxi 


ivers Union, Local 3036, AFL-CIO. This Local is "directly 


ith the AFL-CIO, meaning that it is not affiliated 


with a national or international union which in turn is 


As 
to the Rules 


gated by the 


the AFL-CIO but is directly chartered by the AFL- 


Thus the AFL-CIO, not some international union, is 


a directly affiliated union, Local 3036 is subject 
Governing Directly Affiliated Local Unions promul- 


AFL-CIO Executive Council, the Federation's 


highest governing body between Conventions. The Executive 


Council, in turn, is empowered to promulgate such rules by the 


AFL-CIO Const 


ip. 389), l6, 


itution (Jt. App. 27-29, 52-53; Jt. Exh. Vol. 12 


l7). 


Prior to the enactment of the LMRDA and continuously 


to 


rt 


he present time, the AFL-CIO Rules Governing Directly 
Affiliated Local Unions ("the Rules") have specified the 


minimum dues to be charged by directly affiliated local unions 


("DALU") to their members (Jt. Exh. Vol. 15 (p. 4)). In July, 
1975 the AFL-CIO Executive Council increased the minimum Local 


dues specified in the Rules to $6.00 per member per month 


(D 
Fh 


fective November 1, 1975 (Jt. App. 52; Jt. Exh. Vol. 14 


di = ^c ap — 1 t ja Dec T = 134 ^ 
proce Caos inc ase was Lact reported b cne mpxecuc 
Councii to the most recent regular Convention of the FL-CIO 

a 4 ^ 190758. 3 ha + c o Tee tiva Co ec 
heid in October, 1975; and the report of the Executive Councii 
Nas unanimously approved b the Conventior Jt. ADD 52-53 Jt 
art. ee UIS 2 a E 3 as 
DAIL. Ji "E Pe 39 , i2 M RM e sd 

The Secretary-Treasurer of the AFL-CIO advised each 

3 + Fc 1 + 1 + e ` 1 y 4 
directly affiliated local of the Executive Council action in a 


nctice stating that "effective November 1, 1975, each Directly 
Affiliated Local Union shall collect membership du 
less than six dollars ($6.00) per member per month" (Jt. Exh. 
Vol. e Pursuant to the mandate of its parent, Local 3036 
notified the local membership of the new dues requirement (Jt. 
Exh. Vol.2). This action followed. 

Plaintiffs' complaint and moving papers asserted that 
(1) the AFL-CIO action violated a right of Local 3036 members 
under LMRDA to approve or disapprove any local union dues 
increases by secret ballot vote and (2) the AFL-CIO, in mandating 
minimum membership dues for all directly affiliated local unions, 


either exceeded its powers under its own Constitution or failed 


xy mid 7-7 ——————————————————— 

* This increase thus applied not only to Local 3036 but to all 

of the AFL-CIO's app »ximately 150 directly affiliated local unions. 
-3- 
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THE AFL-CIO IS CLEARLY AND SPECIFICALLY 
EXCEPTED FROM THE LANDRUM-GRIFFIN ACT 
REQUIREMENTS PRESCRIBING METHODS BY WHICH 
DUES MAY BE INCREASED. 


A. On Its Face the Statutory Language of 
$101 (a) (3) of the LMRDA Excepts the 
AFL-CIO from the Requirements of That 
Section. 
Congress in $101(a)(3) of the Labor-Management 
Reporting and Disclosure Act, 29 U.S.C. $411(a)(3), dealt 
=- sifically wW th LAST proc voc - vJhich Ts m oraa » tions 
may increase membership dues. That is the only federal statute 
which limits the power of unions to establish their own dues 
procedures. In language that could not be more plain, that 
Section begins by specifically cluding from its terms " 
federation of national and international labor organizations" 
"(3) DUES, INITIATION FEES, AND ASSESSMENTS.-- 
Except in the case of a fede ion of national or 


rat 
international labor organizations, the rates of 
dues and initiation fees payable by members of any 
"abor organization in effect on the date of 
enactment of this Act shall not be i n 
no general or special assessment shall be levied 
upon such members, except-- 


(A) in the case of a local labor organization, (i) 
by majority vote by secret ballot of the 
members in good standing voting at a genera 

or special membership meeting, after reasonable 
notice of the intention to vote upon such 
question, or (ii) by majority vote of the 
members in good standing voting in a membersh? 
referendum conducted by secret ballot; or 


(B) in the case of a labor organization, other 
than a local labor organization or a federation 
of national or international labor organizations, 
(i) by majority vote of the delegates voting at 

a regular convention, or at a special convention 
of such labor organization held upon not less 
than thirty days' written notice to the principal 
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"m 


jo 
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purpose of the 


^ T 


ngress' intent to ex:ept the AFL-CIO from 
imposed by the remainder of the provision on the 
organizations had previously enjoyed to chan 
manner permitted by their Constitutions and 
the balance of the 
to declare the general local organizations can 
increase membership dues only through the two procedures 


and the function of the balance of the initial 


aph and subsection (B) i provide that the remaining 


* Indeed, the complaint herein describes the AFL-CIO by utilizing 
the very phrase contained in $101(a)(3): "a federation of national 
or international labor organizations" (Jt. App. 27). 
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now 


explained: 


629, 630, 697-698, 876-877.) 


H. Rep. No. 741 on H.R. 8342, 86th Cong., lst Sess., 


"Section 101(a) (3): Stipulates that except in the 
case of a federation of national or international 
labor organizations the rates of dues and initiation 
fees payable by union members presently in effect 
shall not be increased, and no general or special 
assessment shall be levied upon union members, 
except (1) in the case of a local labor organiza- 
tion, (a) by a majority vote by secret ballot on 
such qu2stion at a general or special membership 
meeting called after reasonable notice or (b) by a 
majority vote of the members voting in a membership 
referendum conducted by secret ballct; or (2) in the 
case of a labor organization, other than a local 
labor organization or a federation of national or 
international labor organizations, (a) by a majority 
vote of the delegates voting at a regular or special 
convention, the latter to be held upon not less than 
30 days' written notice to the principal office of 
each local union entitled to such notice, or (b) by 
majority vote of the union members voting in a 
membership referendum conducted by secret ballot, 

or (c) by majority of the members of the union 
executive board or other governing body, pursuant to 
the union constitution and bylaws. However, such 
action on the part of the union executive board or 
governing body shall be effective only until the 
next regular conven.icn of the labor organization." 
(I Leg. Hist. p. 787.) 


Since $101(a)(3) was not a subject of controversy, 


its meaning was not amplified further, and it was adopted by 


the House 


vailed. 


And, as already noted, 


as proposed. (See II Leg. Hist. pp. 1691-1692, 1694.) 


In Conference the House version of §101 (a) (3) pre- 


The Statemen: cf the Pouse Managers states simply: 


“SECTION 101 -- BILL OF RIGHTS 


"This section of the Senate bill and the House 
amendment, for the most part, contain similar 
provisions. In all instances where there are 
differences between the Senate bill and the Ho»se 
amendment the conference substitute follows the 
House amendment." (I Leg. Hist. p. 935.) 


the Senate analysis explicitly declares: 


"Federations of national or international unions 

like the AFL-CIO are specifically excluded from the 

requirements of this paragraph [$101(a)(3)]". (I Leg. 

Hist. p. 949.) 

Congress' determination to except the AFL-CIO from the 
limitations of §101(a)(3) is merely ore example of the legisla- 
tive recognition that it was neither necessary nor appropriate 


to apply every rule stated in the LMRDA to federations of 


national and international unions. See also Title III (Trustee- 


ships) discussed in Colorado Labor Council, AFL-CIO v. AFL-CIO, 


481 F.2d 396 (10th Cir. ape al ri IV ions), S401 
which,29 U.S.C. S481, 


"SEC. 401 (a). Every national or international labor 
organization, except a federation of national or 
international labor organizations, shall elect its 
officers not le:s often than once every five years 
either by secret ballot among the memb | in good 
Standing or at a convention of delegati 

secret ballot. 


"(b) Every local labor organization shall elect its 

officers not less often than once every three years 

by secret ballot among the members in good standing. 

"(c) Every national or international labor organiza- 

tion, except a federation of national or international 

organizations, and every local labor organization, and 
its officers, shall be under a duty, *** to comply 
with all reasonable requests of any candidate to dis- 
tribute by mail or otherwise at the candidate's 
expense campaign literature *** " 

Thus, three of the five Titles of the LMRDA that 
regulate internal union affairs recognize and take into account 
the special situation of the AFL-CIO. The plan of the Landrum- 
Griffin Act is therefore to "include Federations, such as the 
American Federation of Labor and Congress of Industrial 


Organizations *** in [the] category [labor organizations]", 29 


CFT $451.4(c), thereby subjecting the AFL-CIO generally to the 


provisions of the Act, while specifically excluding federations 


from certain of the limitations imposed by federal law. These 


determinations not to extend the LMRDA to a further point con- 


stitute the "'line drawing' familiar *** in the legislative 
process: 'thus far but not beyond.'" (United States v. 12 200-Ft 


Reels of Film, 413 U.S. 123, 127 (1973)). 


C. International Unions, Which Are Subject 
to the Limitations of S101(a)(3), Have 
Power to Set Minimum Membership Dues 
Payable to Their Affiliated Local Unions; 


the AFL-CIO, Which Is Not Subject to Those 


The essence of the plaintiffs' theory is that $101(a) (3) 


1 e p "T 1 ^ 4 3 

is intended to guarantee that a "Local Union must hold a secret 

ballot vote at a membership meeting or secret ballot membership 
"T - : e " c 3 m a E 

referendum to increase dues". (PItf. Br. p. l6: gee also pp. 18, 


29-21, 23.) But the uniform understanding is that Congress did 
not intend such a guarantee even with regard to members of locals 
chartered by international unions rather than directly by the 
AFL-CIO. The Courts, without exception, have sanctioned the 
right of national and international unions, which are subject 

to S101(a)(3), tc impose a minimum membership dues rate upon 
their chartered locals.  Ranes v. Office Employees International 
Union, Local 28, 317 F.2d 915 (7th Cir. 1963); United Brotherhood 
of Carpenters v. Brown, 343 F.2d 872, 885-887 (10th Cir. 1965); 
Sawyers v. IAM, 279 F.Supp. 747, 758-759 (E.D. Mo. 1967); White 
v. King, 319 F.Supp. 122 (".D. La. 1970): White v. Local 207, 
Laborers, 387 F.Supp. 53 (W.D. La. 197. . To be sure, those 


national and international unions must follow the procedures set 
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by that Section. But the important point is that when they do 
so, each affiliated local union must conform, and the local 
membership is bound to the new minimum dues structure without 
any statutory right to a membership vote on the question. 

In a well-reasoned opinion, the Ranes court first 
noted that subsection (A) of S101(a)(3) (dealing with local 
union procedures for increasing membership dues) and subsection 
(B) (dealing with international union procedures), on their 
face, state alternate methods of increasing dues. 

"Section 101(a)(3) relates, in its entirety, to 

"the rates of dues and initiation fees payable 

by members of’ labor organizations. It provides 


that rates of dues in effect on September 14, 
1959, may not be increased except by the methods 


therein prescribed. The method prescribed for 
increases in dues by a local union is a majority 
vote of its members. On the other hand, subsection 


(B) prescribes alternative methods by which an 
internaticnal union may increase 'rates of dues', 
which inclide the submission of the question to 
the delegates at its convention." (317 F.29. at 
917.) 


The Court then noted that in 1959 many international unions did, 
in fact, impose minimum membership dues, and explicated the 
sound policy reasons for that practice: 


"Traditionally, international unions have exercised 
primary jurisdiction over affairs of their affiliat- 
ed local unions, including the control of the local 
dues structure sufficient to insure the financial 
health of the union structure. Many international 
unions exercise control in the latter sphere of 
interest by the device of prescribing the minimum 
rate for the dues which each of their locals shall 
collect from its members. We cannot assume that 
Congress was unaware of the traditional structure 
and dues practices of labor unions when it enacted 
101(a)(3), or that Congiess, being aware of the 
traditional structure and practices, intended by 
enacting that Section to strip international unions 
of their traditional power to control the minima and 
maxima of rates of dues without one word in the 
Committee Reports expressing that intention. On the 


eiij- 


contrary, we must assume that Congress was aware 
of the established structure and practices and 
interpret the statute in the light thereof. ci 
Perrine v. Chesapeake & D. Canal Co., 9 How. ^ ^7, 


50 U.S. 172, 187-188, 13 L.Ed. 92; Local 1976 “xc. 
V. N.L.R.B., 357 U.S. 93, 98-101, 78 S.Ct. 1011, 

2 L.Ed.2d 1186." (Id at 918.) 

rhe Ranes Court therefore "rejected [the] argument 


that [§101(a) (3) (B)] should be interpreted to apply to per 


capita taxes" but not dues, anc held that: 


"the action of an international union pursuant to 

Section 101(a)(3)'B) of the Act increasing the 

constitutional minimum for dues payable by its 

members to their respective local unions can be 

enforced by an affiliated local union without 

first submitting the question of a dues increase 

to a vote of its members under the provisions of 

Section 101(a)(3)(A) of the Act." (Id. at 917.) 

As Ranes and similar decisions hold, internationals 
subject to S101(a)(3) are entitled, through Executive Council 


and Convention action, to set minimum membership due 
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on their locals without any local membership vote. Never- 
theless, plaintiffs argue that because §101 (a) (3) is 
inapplicable to the AFL-CIO, the Federation lacks the power to 
mandate minimum dues for its directly affiliated locals, and, 
therefore, the provisions of that Section applicable to local 
union dues increases are controlling. That argument is 
admittedly premised on ihe view that $101(a)(3) is a "grant of 
power", rather than a limitation upon power (Pltf. Br. pp. 25, 
7). Nobody reading either the LMRDA or its legislative 


1" = 


story could reasonably reach this conclusion. On plaintiffs' 
theory, or.’v the AFL-CIO, by reason of the very statutorv 
exclusio. which was clearly intended to favor, not disfavor, it 


would be uneble, through action as a parent body, to assure the 


financial health and stability of its own chartered locals. 
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Truly, this would be standing the statute, to say nothing of 
Congressional intent, upon its head. 
Significantly, plaintiffs point to no other statute, 
case authority, or legal principle which would debar the AFL- 
CIO from imposing minimal dues on its directly affiliated 
locals pursuant to its own Constitutional procedures, and none 


exists. In short, absent statutory 


Court below was correct in concluding that the Federation is 


free to act as it did without violatina federal la 
D. Plaintiffs' Contentions As to the 
Applicability of Section 101(a)(3) 
Are All Without Merit. 
We believe that the language of Gi (a) (3), its 


legislative history and the judicial decisions in Ranes and its 
progeny demonstrate the fallacies in pi..ntiffs' case. We have 
therefore set out these materials to speak for themselves 
rather than addressing each point made in plaintiffs' brief. 
Nevertheless, it is perhaps not inappropriate to conclude by 
treating with plaintiffs' specific contentions. 

With reyard to the language of the Section, plain- 
tiffs argue that the second "except" in the initial paragraph 
of $101(a)(3) demonstrates a Congressional intent to require a 
membership vote as the precondition for an increase in dues 
payable to a local union directly affiliated with the AFL-CIO. 
(Pltf. Br., pp. 21-22.) This distorts the structure of the 
entire pruvision. The second "except" conditions the flat 


prohibition against the increase of dues by those labor 
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organizations covered by the Section -- local, intermediate ard 
international unions -- and introduces the permitted methods 
of increasing dues allowed local, intermediate and international 


; The mention of "a 


outset of the Section: (B) covers all labor organizatio 


3 
Uu 


other than local unions -- a description that would otherwise 

include a federation of national and international unions -- 

and the reference to such a lon in (B) merely reconfirms | 
congressional intent that such a federation is to be excluded 

“rom the entire Section and not governed by the procedures 

specified in (B). No such reference is contained in subpara- 

graph (A) because a federation of national and international 


unions could not conceivably be considered "a local labor 


organization. Thus the phrase "other than a local labor 


organization or a federation of national or international 

labor organizations" in (B) is a consequence of the draftsman's 
decision to begin that paragraph with the all-encompassing 

term "labor organization" (a decision undoubtedly prompted by 


the desire to include intermeciate bodies, such as regional 


councils, in (B)), rather than following the form of subpara- 
graph (A) which refers only to "a local labor organization." 
Only two comments are required concerning the plain- 
tiffs' discussion of the legislative history. (Pltf. Br. pp. 
24-29.) First, given the identity between the versions of 


Section 101(a)(3) proposed in each of the three bills before 
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the House, plaintiffs concede away their case when they argue 


that "The Shelley bill *** was favored by the AFL-CIO which 


would have given it the protection and rights it now seeks 
and asks that the Courts give it."  (Pltf. Br. p. 26.) Second, 
the remark attributed to Senator Morse in the footnote at page 


26 of plainti 


H 
rh 
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brief misstates what he said. Senator 


Morse was replying to specific comments on aspects of the 
pending House Bill made by the Chamber of Commerce. With 
regard to Section 101(a)(3) he referred solely to the relation 
snip pet en a federation nd affilia-ed nternati 

did not address himself to the AFL-CIO's relationship wit 


Ya + Te, £g T4 a TAn 1c Maran y c "^ ác Mare " ay 
directly affili ated locals moreover, senator Morse was an 

ns ant fox T*R of SA ao to caigan tha COnnfaronr 
opponent or the pill who refused e 250 C sıq cne conre C 
Report and whose commentc tharatfar APG "n^ m ~ a d A Af 
NOSVOLC ana wnose comments, Cucrerore, ar O inaLicatlo Ji 


legislative intent. See National Woodwork Mfrs. Ass'n v 


NLRB, 386 U.S. 612, 639-640 (1967), dealing specifically with 
legislative remarks of Senator Morse on this very bill. 

Nor does "labor history support the plaintiffs- 
appellants contentions". (Pltf. Br. pp. 29-30.) The plain- 
tiffs excise the final sentence of the paragraph from 
Leiserson, American Trade Union Democracy,quoted at page 30 of 
their brief. That sentence reads: "With certain exceptions 
comparable to the territories and possessions of the United 
States, each affiliated union is a national organization self- 
governing like a sovereign State". And, at page 338 Professor 
* Although no citation to Senator Morse's remarks is supplied 

in plaintiffs' brief, we have been advised by plaintiffs' 
counsel that he had in mind the statements made on August 3, 


1959 found on p. 13681 of the Congressional kecord. These 
appear at II Leg. Hist. p. 1326. 


Leiserson exp 


"THE GOVERNMENTAL STRUCTURE of the AFL-CIO follows 
the pattern of the two federations when they 
operated as rival organizations. This structure 
and how their governments functioned were briefly 


outlined in Chapter V. Like them, the new federa- 
tion is composed not only of national unions, but 
also certain local labor unions and national 
organizing committees or councils, which it governs 
much as the United States governs its territories 
and island possessions. These directly attached 
organizations are temporary arrangements (resulting 
from the organizing activities of the federation) 
the locals can be turned ove 


cnal affiliated unions, and 
1izing committees can be st 
tonomous national unions withi 
Ls e) D c ~ T ec e A4 r = 
I short, Professor Leiserson, like a informed student of 
c Taha - ES c ler c * e — € 
the labor scene, was full aware of the existence of local 
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The Ranes decision not only demonstrates the allacy 
of the plaintiffs' main contention -- that $101(a)(3) guarantees 
a secret bailot vote at the local union level as a precondition 
to every increase in local dues -- but also answers many cf the 
subsidiary arguments made by the plaintiffs here. Thus ir 
Ranes, as in the instant case, plaintiffs argued that Congress 
intended parent organizations to be free only to increase per 
capita taxes but not to set minimum membership dues. (Compare 
317 F.2d at 918 with Pltf. Br., pp. 21, 24.) And the Ranes 
Court's recognition that Congress did uot intend, in §101 (a) (3), 
to invalidate the long-accepted practice by parent bodies to 

set minimum dues except to the <xtent specifically stated in the 


Section (317 F.2d at 917-918) is fully applicable here.  More- 


over, Ranes' recognition that Congress intended to preserve 
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that historic practice is a more than sufficient answer to 


the plaintiffs' alarms that if the District Court is affirmed 


here §101 (a) (3) would be rendered meaningless. For, while the 


t 


AFL-CIO set minimum dues for its directly affiliated local 
unions prior to enactment of the LMRDA, neither then nor now 
does it claim the Conscitutional authority to set membership 


dues payable to local unions affiliated with international 


LU] 


Finally, none of the cases relied upon by plaintiffs 
is in point or advances plaintiffs' position in any way They 
all involve the construction of particular part of 101 3 
and determinations as to whether challenged union conduct 
conformed to the requirements of those provisions.  Inasmuch as 


ha A pmr 2hda di : b» m Pee x 
the AFL-CIO is not subjec to that Section at all, the cases 
$ 1 =~ 4 41 7 = ~ B "33 ~ 1 2 z 
cited are simpl relevant ept in one particular ll o 


pH- 


them with the exception of the District Court opinion 


lw 


Town 
v. Carpenters, 52 CCH Lab. Cases 16,519 (U.S.D.C. Kans. 1964) 
recognize the validity of Ranes and the invalidity of plain- 
tiffs' main contention that §101(a) (3) (A) guarantees a secret 
ballot vote at the local union level as a condition of an 
increase in membership dues. (See particularly King v. 
Randazzo,346 F.2d 307 (2d Cir. 1965)). Contrary to plaintiffs' 


assertion (Pltf. Br. pp. 31-32),the quoted portion of the 


District Court's decision in Brown was reversed on the strength 


of Ranes, not "on other grounds". (See 343 F.2d 872, 886.) 


THE COURT BELOW PRO 
DISCRETION IN DISMI 


STATE CLAIM. 
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4. Upon Dismissing the Only Federal Claim at 
E 17 * ( ~ } TEETE T" 4 > " 
the Very Outset of the Lawsuit, the District 
"ans on h ; 
Court Acted Well Within Its Discretionary 
At] 1 i 1 Tela , 
uthority in Declining Jurisdiction over the 
Accompanying State Claim 
— a dn s <= Pes 
at ^ v E = = 
Although plaintiffs' brief contains a point heading 
accort-indg or - +h - miceal f the nendent slain fr 24) 
=) — 2 ae eS - rror in cne alsmissali or or: peiuceiic cial P 352] o 
the argument under that Sint does not relate to the state 
claim at all, but rather to the alleged "free speech" claim 
NUES - uh ^ 3 B D < TTT 
with which we deal in Point III below. 
In any event, it is plain that the Court below acted 
ell within its discretion The lawsuit had just begun. No 
E <] E ~ - 3 z A IDEE 
discovery or other pretrial steps had taken place. With the 


complaint plaintiffs served a motion for a preliminary injunc- 
tion brought on by order to show cause. On the hearing of this 
motion, it became apparent that plair iffs rad no federal 
claim. In the circumstances and under the established authori- 
ties cited in the opinion below, there was no reason to retain 
federal jurisdiction. 

Indeed, if anyone nas cause to complain about this 
aspect of the decision below, it is defendants not plaintiffs. 
For the uncontroverted facts before the District Court demon- 
strated that the state clain, like the federal claim, lacked 
any substance.  Inasmuch as plaintiffs had included that claim 


in their complaint, the Court below could well have granted 


summary judgment on the entire complaint and thereby brought 


Because the Court below chose not to decide the 
merits of the state claim, the first point in plaintiffs' f 
(Point A, pp. 11-16) is deve’ »d to a non-issue on the appeal. 
Nevertheless, since plaintiffs have chosen to develop this 
point, and despi r conviction that the merits of the state 
claim are not before this Court, we shall briefly treat with 
plaintiffs' contention so that the Court will see its lack of 
foundation. 
B. In Increasing 1e Minimum ~ 
Affiliated Local Unions, the AFL-CI 
Followed Its Own Constitution and Acted 
Within Its Constitutional Powers 
The pertinent provisions of t AFL-CIO Constitu n 
and the Rules Governing Affiliated Local Unions are clear The 
amply empower the Executive Council to take the action it did. 


And they make 
locals. 


Article XIV of th 


expressly with directly affiliated locals. 


of Section 2 of the Article 
(p. 38)): 
"S00. 2, 


shall issue rules 
affairs, finances 
committees, 


supplied) 


The Executive Council's rule-making authority with 


respect to these organizatio 


the succeeding portions of S 


e 


The Executive Council o£ 


national councils and directl 
ed locals, and governing the suspension, expulsion 
and termination of 


AFL-CIO Constitution deals 


m 
Th 


e 


+ 
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reads as follows (J 


the Federation 
governing the conduct, activities, 
and property of organizing 
affiliat- 


such organizations." (Emphasis 


ns is unlimited except insofar as 


ection 2 assure certain standard 


221. 


ncLice and hearing requirements 


include a rule prescribing minimum dues for directly affiliated 


locals. Moreover, it must be borne in mind, as the Ranes 
decision noted, 317 F.2d 915, 917, footnote 3, that the great 
bulk of AFL-CIO internationals have traditionally exercised 


. i SG ws : ++ — 
~ Motus ~ + T 3 ao tmHerAnCreiu r - La . e T. 
similar powers would be inconceivable that he FL-CIO, 
= str ^e Pvarnt sy Canned with the eweoonincd WwWlee-makina 
indowing its Executive Council with the sweeping rule-making 
j ~ _ re ~i + 3 + T17 ~ ^ 7 m+ na A tm lonr ivc i+ 14 
t owers r ited in Art. IV, Sec. 2, inte ed to deprive itself 
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affiliated locals. Plaintiffs' own complaint so concedes (Jt. 


App. 28). That powe: »as gone unchallenged over the years, 


Nor can there be any question that the Rules provisi 
è is mandatory and binding on all di-ectly affiliated locals. It 
reads: 


" o 


8. Dues. Directly Affiliated Local Unions shall 
require their members to pay dues of not less than 
six dollars ($6.00) per month." (Jt. App. 28, 
Complaint Pars. 26 and 27, substituting the figure 
set by the Executive Council in July, 1975). 
: There is nothing optional, discretionary or precatory 
in this language. It does not give any affected local or the 


membership of any local the option of accepting or rejecting 


the prescribed minimum. It is, as the Rules state, a "require- 


ment." 


Similarly, and contrary to plaintiffs contention, 


there is nothing in Secretary-T-easurer Kirkland's letter 


rh 


O 
August ll, 1975 (Jt. Exh. Vol. 1) indicating that locals have 
a choice with regard to the new minimum dues or that further 
local constitutional action is necessary. On the contrary 
advised that the Executive Council determined that all d 
affiliated locals "shall collect" at least $6.00 per member per 
month. His reference to "implementing" the decision obvio: 
refers to the necessary steps to effect collection, inc] 
informing the membership of the ne 
The Executive Council action of July 
complete in itself and fully satisfied the requirements 
AFL-Ci 3 Constitution." fut, in fact the written report of the 
the October, 1975 regular AFL-CIO Convention in San Francisco, 
set forth the minimum dues increase prescribed for directly 
affiliated Locals (Jt. Exh. Vol. 14 (p. 44)). Moreover, the 
report of the Convention Committee on the Executive Council 
Report, which was rendered to the entire Convention, speciiical- 
ly mentioned this dues increase (Jt. Exh. Vol. 13 (p. 16)). Ani 
the Executive Council report was then approved unarimously by 
the Convention. Thus, although Landrum-Griffin dues provisions 


* We fail to unde-stand plaintiffs! contention that the AFL-CIO 


Executive Council took "some action" but: did not amend the 
DALU Rules (Pltf. Br. p. 11). Admittedly the Executive Council 
had power to change the Rules. The only chanse made in the 
minimum local dues was to increase the figure. Action by the 
Executive Council increasing the figure to $6.00 necessarily 
amended the Rules which prescribe that figure. Both the » 
Executive Council Report and Secretary-Treasurer Kirkland's 
letter to the directly affiliated locals make clear that formal 
official Executive Council action was indeed taken 


, 
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are not applicable to the AFL-CIO, here they were in fact 


followed. 

Contrary to plaintiffs' contention, there is no 
inconsistency between the minimum dues requirement set by the 
AFL-CiO and the Local 3036 Constitutional provision requiring a 
secret ballot vote on dues increases. :lainly the latter 
refers to an increase above the minimum mandated by the parent 
body. See Ranes, supra, 317 F.2d 915, 918, fn. 6. This is the 
typical provision contained in virtually all local union 
constitutions since 1959 and simply tracks the provisions of the 
LMRDA. As Ranes makes clear, such local Constitutional provi- 
sions do not affect a parent's power to prescribe binding 
minimum dues levels. Moreover, as with virtually all other 
parent-local relationships, the governing instruments of both 
bodies provide that in the event of inconsistency, the provi- 
sions of the parent's Constitution shall prevail (Jt. Exh. Vol. 
at ip. 3), 34 tp. 93). 

Finally, plaintiffs misstate the record and misread 
their own exhibits in arguing that in 1969 Local 3036 held a 
membership vote to approve dues increases which did not reach 
the minimum prescribed by the AFL-CIO in its DALU Rules. The 
fact is that the dues of local members working four days a week 
were being raised to $3.50 per month, which exceeded the then 
prevailing minimum set forth in the DALU Rules. Thus, the 
March 14, 1969 edition of the Local's newspaper, plaintiffs' 
own exhibit, in describing the proposed dues increase, stated 
(Jt. Exh. Vol. 18; see also Jt. Exh. Vol. 20): 

"Membership dues shall be $3.50 pe- month for each 


member working four (4) days or more per week." 


n y 


Plaintiffs' complaint concedes that this represented 
a dues increase (Jt. App. 28, Par. 24). Because the figure 
exceeded the $2.50 minimum then prescribed by the DALU Rules, 

a secret ballot by the Local's membership was required by 
Landrum-Griffin. 

Moreover, it would in any event be entirely irrelevant 
if the AFL-CIO in the past permitted the Local to charge below 
the minimum for part-time members. If the AFL-CIO chose to 
exonerate a portion of the dues for part-time workers during 
the Local's fledgling period or interpreted the minimum dues 
requirement as applicable to full-time workers, not part-timers, 
that does not detract from the power of the Executive Council 
under the Constitution and Rules to increase the minimum level. 
After receiving a subcommittee report at its July, 1975 meeting, 
the Executive Council made a considered decision to prescribe 
such an increase. Whether the $6.00 levei would be deemed 
applicable to part-time employees is not a question presented 
by this case, particularly ia light of the disposition made of 
the pendent state claim. On the question of the power of the 
Executive Council to prescribe binding minimum dues levels, the 
terms and meaning of the AFL-CIO Constitution and DALU Rules 


are unmistakably clear. 


III 


PLAINTIFFS' CLAIMS OF ABRIDGEMENT OF FREE 
SPEECH AND BREACH OF THE DUTY OF FAIR 
REPRESENTATION ARE MERE RESTATEMENTS OF 
THE CLAIM OF DENIAL OF THE OPPORTUNITY TO 
VOTE ON THE DUES INCREASE; AND THEY SHARE 
THE SAME LEGAL AND FACTUAL INSUFFICIENCY. 
ILLE EE AND FACTUAL INSUPPICLIENCI. 

Plaintiffs' brief asserts in conclusory terms a 
denial of the Local membership's right to free speech and a 
breach of the Local's duty of fair representation. But a 
reading of the substance of this argument reconfirms what the 
complaint and mcving papers reveal on their face: that these 
are nothing more than alternative ways of stating plaintiffs' 
single, basic complaint that they were not given the opportunity 
to vote on the increase in local dues. 

Thus plaintiffs' papers contain no factual allegation 
of any denial of their right to speak and present no rebuttal, 
factual or even conclusory, to the Local's flat assertion that 
plaintiffs were entirely free to make their views known (Jt. 
App. 46). Plaintiffs' appeal brief, like their papers below, 


(0 


makes ^ar that what they have in mind is not speech itself but 
discussion preparatory to a $101(a)(3)(A) vote. No one has 
challenged or abridged plaintiffs' right to talk; what they 
seek is a f»derally sanctioned right to vote, not to speak. 
But it ic precisely this asserted right which, in the admitted 
facts of this case, they so plainly lack. 

Similarly, when plaintiffs complain that they were 
denied "fair representation," all they mean is that they were 


denied a vote on the dues increase. Again, they have merely 


cloaked the same claim in different form. 
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In short, once it becomes clear that the AFL-CIO, 
in prescribing minimum dues for directly affiliated locals is 
not subject to federal statutory inhibitions, and that Local 


3036 was obliged to respect the Federatic.1's mandate without 


putting it to a vote of the Local's membership, the plaintiffs' 


other claims fall by their own weight for they have no indepen- 


dent content. 


CONCLUSION 


For all the foregoing reasons, 


that the judgment below be affirmed. 
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